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case: Myatt v. Walker, 44 Ills. 485. 
Such a condition of the mental faculties 
must exist as would render the subject 
incapable of acting rationally in the 
ordinary affairs of life : Lilly v. Wag- 
goner, 27 Ills. 396 ; Honey v. Chase, 52 
Me. 305. 

In the absence of imposition or undue 
influence mere mental weakness will not 
authorize the setting aside of an executed 
contract, if there be remaining in the 
grantor sufficient ability to comprehend 
the meaning, design and effect of his 
acts : Aitnan v. Stout, 42 Penna. St. 1 14 ; 
Graham v. Pancoast, 30 Id. 89 ; Miller 
v. Craig, 36 Ills. 109 ; Lindsey v. 
Lindsey, 50 Id. 80. And the burden of 
proving insanity lies upon the party 
alleging it: Jackson v. Van Dusen, 5 
Johns. 154 ; Grabitt v. Barr, 5 Penna. 
St. 441 ; Attorney- General v. Parnther, 
3 Brown's Chan. 443. But if such 
insanity be once proved, or be admitted 
to have existed at any particular period, 
but a lucid interval be alleged to have 
prevailed at the period particularly re- 
ferred to, then the burden of proof 
changes to the party alleging such lucid 
interval, who must show sanity and 
competences the time the act was done : 
Attorney- General v. Parnther, supra; 
Hatty. Warren, 9 Vesey Jr. 611 ; White 
v. Wilson, 13 Id. 88 ; Harden v. Hays, 
9 Penna. St. 151 ; Emery v. Hoyt, 46 
Ills. 258 ; Menkins v. Lightner, 18 Id. 
282. 

The principal case is especially im- 



portant in that it emphatically announces 
the doctrine that where a purchaser takes 
a conveyance from a person apparently 
sane in good faith, for value and without 
notice, such conveyance cannot be set 
aside by any person without his being 
placed in his former condition. Such a 
rule has its foundation in natural justice 
as well as in reason and authority. It 
preserves the analogies of the law, by 
placing a person laboring under the 
disability of lunacy as to his conveyance 
upon the same footing as a person making 
a conveyance while under the disability 
of infancy. And above all, it closes the 
door to great frauds, which might easily 
otherwise be perpetrated on the part of 
those unscrupulous enough to take advan- 
tage of the lunacy, either real or pre- 
tended, of a relative, and make it the 
occasion to wholly deprive an honest pur- 
chaser of his title and of the considera- 
tion he paid for it. 

In addition to the authorities given 
in the opinion upon this point may be 
cited, as sustaining the court, Selby v. 
Jackson, 6 Beav. 200 ; Sergeson v. Sea- 
ley, 2 Atkyns412; Beavan v. McDon- 
nell, 9 Exch. 309 ; 1 Dart on Ven- 
dors 6 ; 1 Story's Eq. Jm\, \ 228. 

The cases of Gibson v. Soper, 6 Gray 
279, and Hovey v. Ilobson, 53 Maine 
451, are against the doctrine of the 
principal case, but they do not repre- 
sent the prevailing rule, either in this 
country or in England. 

C. H. W. 



Supreme Court of Tennessee. 1 
E. J. EASON v. THE STATE. 

In criminal, as well as in civil cases, the bill of exceptions must be made up and 
signed at the term at which the trial takes place, in order to secure certainty as to 
the facts which occurred at the trial. 

The responsibility of selecting jurors is impossd upon the court and the duty 



This opinion, for which we are indebted to Freeman, J., was delivered in 

1873, but has not been reported Ed. Am. Law Reg- 
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thus imposed may be discharged either by designating the persons, and directing 
the sheriff to summon them, or the court may direct the sheriff to summon a panel 
and then adopt the panel as jurors. 

If the state summon a witness and refuse to introduce him on the trial, the court 
cannot compel his introduction, as the law officer of the state is presumed to know 
his duty, and can make out his case by any testimony he sees fit to introduce, and 
if the defendant then introduce the witness he is certainly not prejudiced, and cannot 
assign the action of the state, in refusing to introduce the witness as error. 

The finding by one jury in a murder case, of " guilty with mitigating circum- 
stances," where the court disregards the finding, and sentences the prisoner to 
death, does not bar a different jury in a subsequent trial from finding a verdict of 
"guilty" without mitigation. 

The defendant was convicted in the Criminal Court of Memphis 
of the murder of one Ed. Lyles. The case was before this court at 
a previous term, reversed and sent back for a new trial. The 
prisoner was again convicted of murder in the first degree, the jury- 
making no recommendation for mercy to the court, as in the former 
verdict. 

The opinion of the court was delivered by 

Freeman, J. — Several questions are urged in behalf of the 
prisoner at the bar for the reversal of the judgment. It appears 
from the record that the prisoner was convicted in June, being the 
May term of the court 1872, and regularly sentenced to be hung. 
After motions in arrest of judgment and for a new trial had been 
made and overruled by the court, he prayed an appeal to this court 
at the same term, which was granted ; no bill of exceptions was 
made up or tendered at this time, but the court adjourned on the 
20th of July to meet on Friday, September 13th, for the purpose 
of signing the minutes, the next term commencing the following 
Monday. At the adjournment the prisoner's counsel announced 
that they would take no appeal, and no bill of exceptions would be 
presented. 

The record shows that on the 13th of September, when the court 
met to sign the minutes, a paper was presented to the court by the 
defendant's counsel, setting forth some of the points in the paper 
that was afterwards signed, and which appears in the record as a 
bill of exceptions. The court remarked that he would not then sign 
the paper, that the attorney-general was absent. If he were here, 
and it could be agreed upon, the court would sign it. Upon the 
return of the attorney-general he refused to sign said paper, for the 
reasons stated in a previous part of the bill of exceptions — that is, 
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that the paper was not presented for signature by the court until 
after the term had ended, as well as for other grounds not stated. 
In fact the paper was not signed until the 17th of March 1873, 
during the January term of the court, and then under objection by 
the attorney-general. Under a well-settled rule, one based in the 
soundest reasons of public policy, this court has uniformly held in 
civil cases, that a bill of exception must be made up and signed at 
the term at which the trial takes place. This rule is necessary in 
order to secure certainty as to the facts which occurred at the trial, 
and ought not to be departed from ; and we can see no reason why 
the same reasons do not require it to be enforced in criminal as well 
as civil cases. While announcing this as the rule for the action of 
the inferior courts, one which we shall in the future insist on being 
observed, inasmuch as this case involves the life of the prisoner, 
and as far as we remember, the rule had never been applied in any 
decision of this court to criminal cases, in tenderness to human life, 
we will look into the papers in the record for this time and see 
if there is anything in it that can avail the prisoner before us. 

The first matter presented is, that on the trial of the case a special 
jury of one hundred men was asked for by the defendant, where- 
upon the court ordered the sheriff to summon a special venire of one 
hundred men, as asked for, at the same time giving to the sheriff 
the names of one hundred citizens, and ordering the sheriff to 
summon them as such venire, from which to select a jury to try 
this case, to which the defendant objected. In the selection of the 
jury from this number the defendant exhausted his thirty-five chal- 
lenges, and asked for the thirty-sixth challenge, which was refused 
by the court. Was this error ? is the first question. 

In the case of Cox v. Hunt, decided at the last term of this court, 
it was settled, upon a full review of the provisions of the code on 
the subject, and as we think, on sound principles of public policy, 
that " the responsibility is imposed upon the court in the selection 
of all the jurors, except the regular force designated by the county 
court, and the duty thus imposed may be discharged, either by des- 
ignating persons and directing the sheriff to summon them, or he 
may direct the sheriff to summon a posse and then adopt the panel 
as jurors." We see no cause to change this view of the question. 
On the contrary we think it far better calculated to attain the result 
which is the object of the law — a fair and impartial, and also upright 
intelligent and unprejudiced jury to decide upon the rights of the 
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people and of the prisoner, than to leave them to be selected by the 
sheriff at his discretion. A court is less liable to be influenced by 
considerations of feeling or of popular prejudice in this matter than a 
sheriff, and is as competent to designate good and true men as is the 
sheriff, who acts as its officer and agent. There is no error in this. 

The next question presented is, that -when the attorney-general 
called his list of witnesses for the state he was asked by the counsel 
of the prisoner whether he would examine one Frank P. Arnold, Jr. 
He replied that he might or might not do so, but probably he had 
better be sworn and put under the rule. Arnold, it seems, was the 
only witness who was present and saw the homicide for which the 
defendant was put on his trial. The state introduced all its evidence 
in chief excepting said Arnold, and announced that the case was 
closed, when the defendant asked the court to require the state to 
introduce Arnold for cross-examination by the defendant, which was 
refused by the court. It appears, however, that said witness was 
then introduced and fully examined on the part of the defendant. 
This has been urged with much earnestness for the reversal of this 
case. We have presented in favor of the view of counsel for the 
defendant, several cases cited — one of Hunt v. The People, decided 
by the Supreme Court of Michigan, in which an opinion is given 
by Mr. Justice Campbell, that seems to maintain the principle as 
contended for, but on careful reflection on the question we do not 
approve the view thus taken. 1 We can see no reason why a court 
should compel the state to make out its case by the introduction of 
any particular witness, nor require that all the witnesses present at a 
supposed criminal transaction should be put upon the witness stand. 

If it be important to the proper defence of the defendant, he can 
always have the witness in his favor, and even under our liberal 
statute may have his deposition taken in the same manner as in 
civil cases, on notice to the attorney-general (Code, § 5387), and 
read in his favor on the trial. The real object of investigations in 
court is to ascertain the truth of the case, in order that the judgment 
of the law may be had on the facts. 

It can make but little difference in the attainment of this end, 
whether the witness be called by the state or the defendant. If the 
state shall fail to introduce a material witness who has knowledge 
of the facts the defendant as we have said may always introduce 

1 We have been unable to find any report of this case by this name, but pre- 
sume the reference is to Hurd v. The People, 25 Mich. 415. — Ed. Am. Law Reg-. 
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him, and thus get the facts known to him before the jury ; and if 
he knew the facts that would make against the prisoner, the failure 
of the state would work for his advantage by lessening the proof 
against him. We feel satisfied that something should be left to the 
sound discretion of the officers for the state in their responsible 
position, and that they can be safely trusted with the discretion as 
to whether a witness should be put on the stand or not. We are 
also well satisfied that in view of his official responsibility, no pros- 
ecuting officer without a substantial reason for it, is likely to with- 
hold testimony that will tend to develop facts favorable to a convic- 
tion in a criminal prosecution ; and we are equally well satisfied that 
with the aid of counsel, either retained or appointed by the court, 
no prisoner is likely to neglect introducing a witness who will be 
able to develop facts favorable to his acquittal ; and with the facili- 
ties furnished by our law for procuring the testimony of witnesses 
in his behalf no one charged with crime is likely to suffer by the 
adoption of the rule we have indicated. 

As a matter of course, if there should appear that any advantage 
had been taken of the prisoner by preventing his access to testimony 
favorable to his case, or any trick or fraud whatever should appear 
in the case, it would be the duty of the court promptly to compel 
the production of any testimony thus withheld, and of this court to 
reverse on failure of the court below to do so. But nothing of the 
kind appears in this case. On the contrary the witness was intro- 
duced by the defendant, and thus he got the benefit of all he could 
be made to depose in his favor. This would amount to a waiver 
of the objection even if it had been well taken. 

It is last insisted that insomuch as a former jury who had tried 
the prisoner returned a verdict of "guilty with mitigating circum- 
stances," the present jury were bound so to return, in the event they 
found a verdict of guilty ; and it is claimed the court erred in not 
giving this instruction as requested. 

We cannot assent to this. The recommendation of the jury in 
finding mitigating circumstances in the case is not a part of the 
judgment or the law in the case, but is purely a matter of discretion, 
which they may exercise or not. Even when such finding is pre- 
sented to the court, it is not binding, but may be disregarded, as it 
was done by the court below in this case on the former trial. 

We see no error in this refusal of the criminal judge. Reluctant 
as we must always feel to take the life of a human being, yet after 
a careful examination of this case we are compelled in obedience to 
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the law, which we are sworn to enforce, to affirm the judgment of 
the Criminal Court. 

Let the prisoner be remanded to jail. 

which they unanimously answered : " A 



As to the last point in this case, it is 
clear the defendant had no ground of ex- 
ception, and for two reasons. In the 
first place the words " with mitigating 
circumstances" formed no legal part of 
the first verdict, and the verdict might 
properly have been entered on the record 
simply as " guilty;" and, 2dly, if they 
did form part of the first verdict, such 
verdict had been set aside — the whole 
verdict and all the parts of it — at the de- 
fendant's request, leaving him in statu 
quo, as before the first trial. The addi- 
tion of " with mitigating circumstances" 
is like recommendations to mercy, or 
for commutation of sentence. 

This question received great consider- 
ation in a recent interesting case in Mas- 
sachusetts. Jesse Harding Pomeroy, 
a boy fourteen years old, was convicted 
of murder of a child four years old, on 
the 22d of April 1874. The jury re- 
turned with their verdict of guilty, this 
paper, signed by all the jurors : " The 
jury recommend that the sentence be 
commuted to imprisonment for life on 
account of his youth." A general ver- 
dict of guilty was entered, and the de- 
fendant alleged exceptions to other 
rulings at the trial, but not to this, which 
on argument to the full court were sub- 
sequently overruled (117 Mass. 143) and 
the defendant sentenced to death. Ap- 
plication was then made to the governor 
and council for a pardon. A certified 
copy of the record of the conviction and 
sentence was transmitted to the gover- 
nor, and the original return of the jury, 
given above, with another paper also 
returned at the same time, giving the 
grounds of the verdict. 

The justices of the court were then 
inquired of by the governor and council 
whether ' ' the papers so transmitted were 
a part of the judicial proceedings in said 
case, or of the record thereof, and what 
is their legal relation thereto." To 



memorandum of the ground of the ver- 
dict, or of a recommendation to mercy, 
presented by the jury to the judges, can- 
not affect the manner of returning, re- 
cording or affirming the verdict, or the 
form of the sentence ; and in 1 aw forms 
no part of the judicial proceedings in 
the case, or the record thereof, and has 
no legal relation to the judicial pro- 
ceedings or record." See Opinion of 
the Justices, 120 Mass. 600 (1876). 

And it is not easy to see how any 
other course could have been properly 
taken by the chief justice who presided 
at the jury trial, than was adopted by 
him. The province of the jury is solely 
to respond to the guilt or innocence of 
the accused. Any addition thereto, un- 
less authorized by statute, is clearly 
extra-judicial. By the established prac- 
tice in Massachusetts, which is believed 
to correspond with the established form 
of the common law, the jury are di- 
rected by the clerk when empanelling 
them : " If he is guilty, you are to say 
so ; if he is not guilty, you are to say 
so, and say no more." Anything more 
that they may say, is therefore no part 
of the judicial verdict of the jury, but 
only the opinion or sentiment of the 
individual jurors or persons who com- 
pose the jury. In The' Park-Lane Murder 
case, Ann. Reg. 1872, p. 209, the de- 
fendant was convicted of murder, but 
" strongly recommended to mercy, on 
the ground that there was no premedi- 
tation in the act." But Baron Chan- 
nels said: "It would be his duty to 
send the recommendation to mercy to 
the proper quarter, but at present all he 
had to do was to pass upon her the sen- 
tence of the law," and she was sen- 
tenced to death in the usual form. 

A similar course was taken in The 
People v. Lee, 17 Calif. 76 (1860). 
The defendant was convicted of murder 
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in the first degree, with a recommenda- 2. But if the words " with mitigating 
tion to mercy. The court directed the circumstances" were a part of the first 
verdict to he entered without the reeom- verdict, the defendant had of his own mo- 
mendation, which on appeal was sus- tion procured that verdict to beset aside, 
tained, the court saying: "The recom- and therefore waived any benefit to be 
mendation was addressed solely to the derived from it. Indeed there are re- 
court, and constituted no part of the spectable authorities that if a defendant 
verdict." See also Statev. O'Brien, 22 on trial for murder is convicted only of 
La. Ann. 27 (1870) ; State v. Bradley, manslaughter, and the verdict is set 
6 Id. 560 (1851). So in The State v. aside on his motion, he is liable on the 
Potter, 15 Kans. 303 (1875), the ver- second trial to be convicted of murder, 
diet as returned was "guilty of murder and cannot complain at such a result, 
in the second degree," and with it these the consequence of his own motion. See 
words, "and we recommend his punish- United States v. Harding, 2 Wall. Jr. 
ment to be the least amount allowed by 127 ; Livingston's Case, 14 Gratt. 592 ; 
law." The court declined to receive State v. Stanton, 1 Ired. 424 ; Slate v. 
the verdict in that form, and handed the Commissioners, Riley 273 ; Morris v. The 
jury another blank, which was duly State, 1 Blackf. 37 ; though this is not 
signed and returned by them without universally agreed to. 
those words. This was held no error. Edmund H. Bennett. 



Court of Chancery of Delaware. 
CHANDLER v. HOLLINGSWORTH et al. 1 

A court of equity will protect a husband against a voluntary conveyance or set- 
tlement by his intended wife of all her estate, to the exclusion of the husband, 
made pending an engagement of marriage, without his knowledge, even in the 
absence of express misrepresentation or deceit, and whether the husband knew of 
the existence of the property or not. 

The wife's right of dower will be protected against the voluntary conveyance of 
the husband made pending a marriage engagement under the same circumstances 
in which the husband is relieved against an ante-nuptial settlement by the wife. 

Such a conveyance is not wholly void, so as to admit the wife to a share of the 
personal estate of the husband dying intestate or a child of the marriage to take 
the real estate as heir at law or the personal estate as distributee. The convey- 
ance is valid to pass a title subject to the right of the wife in equity to her dower. 

Distinction in this respect between a conveyance fraudulent in fact and one con- 
structively fraudulent. 

This was a bill to set aside a conveyance made in fraud of mar- 
riage. "William Chandler, deceased, by deed executed three days 
previous to his marriage with the complainant, Elizabeth Chandler, 
conveyed all his estate, real and personal, upon certain trusts for 
his own benefit during his lifetime, and after his death to be divided 



1 This case, though decided in 1867, and frequently referred to as a leading case 
in Washburn on Real Property and other works, has never been published before. 

Ed. Am. Law Re<j. 



